Guidance for charity trustees on the European Union referendum

Many charities will want to consider the possible implications of the EU
‘in/out’ referendum, and it may be appropriate for some charities to make
their voices heard during the EU referendum process.
Charities play an important part in our society. Campaigning – for
example for or against a change in policy or legislation – can be a
legitimate way for many charities to achieve what they were set up for,
which is to further their charitable purposes.
•

The EU referendum question is:

‘Should the United Kingdom remain a member of the European Union or
leave the European Union?’
•
•

EU referendum period starts on 15 April 2016.
Date of the EU referendum is 23 June 2016.

We have written this guidance to explain how charities can get involved in the EU
referendum process within the framework of charity law. As Scotland’s Charity
Regulator, we have to be fair and transparent in setting out for charity trustees,
charity members and staff, funders and the public how we will look at and deal with
any concerns relating to these issues.
The general advice for charity trustees in the first section of the guidance is
supported with questions and answers covering specific issues, and illustrated with
some examples. Where we use ‘must’ in this guidance this marks a requirement of
charity law; where we use ‘should’ this indicates good practice that can demonstrate
how charity trustees are fulfilling their duties.

1. What kind of activity is permitted?
In general, your charity may take part in the EU referendum process if you can show:
•
•

it is advancing its charitable purposes
your charity’s governing document does not prohibit such activity
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•
•

it is not advancing a political party
and, as charity trustees, you are acting in your charity’s interests, and with
due care and diligence.

You may consider it appropriate for your charity to participate in the EU referendum
process in a range of ways:
•

Assessing the possible impact. As part of their strategic planning, charities
should regularly consider potential changes to the external environment in which
they operate. Assessing possible risks and scenarios is part of good governance.
The possible outcomes of the EU referendum could have implications for many
charities and trustees are right to want to assess the possible impact on their
charity.

•

Campaigning for policy outcomes. Some charities may consider that the
issues raised by the EU referendum offer an opportunity, and may even require
them, to set out their position on specific policy issues to help them to achieve
their charity’s aims. Charities campaigning in the EU referendum may be subject
to electoral law (see below).

•

Campaigning for a particular outcome. Some charities may consider that one
or other outcome of the EU referendum is likely to directly affect their ability to
work towards their charitable purposes, either positively or negatively. They may
therefore wish to campaign for or against an outcome in the EU referendum.
Where trustees wish to do so they must be able to demonstrate that this is a way
of achieving their charitable purposes. As with any activity, trustees must also
satisfy themselves that any decision to take a position is in the interests of the
charity, taking into consideration the effect on its beneficiaries, supporters,
donors, and members, and that it does not put the charity, its assets or its
reputation, at undue risk.

Charity law specifically says that charities may not be, or have as one of their
purposes the advancement of a political party. In our view, supporting a particular
outcome in the EU referendum, where this support is clearly linked to the interests
and purposes of the charity, is unlikely, in itself, to amount to advancing a political
party and is therefore unlikely to be in breach of charity law.
2. The Scottish Charity Regulator’s role
As Scotland’s charity regulator, we take no stance on the outcome of the EU
referendum.
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We are required to be a proportionate regulator. We will only intervene in respect of
a charity’s activities if there is a clear and significant risk to the charity, its assets or
the reputation of the charity or the charity sector in general. Where we do intervene,
we will examine each case on its merits, and take into account all relevant
considerations – charities vary enormously and we have to be sensitive to this.
As regulator, we can issue general guidance but cannot anticipate all the potential
situations that might arise. If you are unsure about a particular decision or proposed
course of action, you should take appropriate advice. This could come from a lawyer
qualified in the field, a relevant intermediary body or a Third Sector Interface (TSI).
There is a TSI in every Scottish local authority area. You can find your local TSI on
the Voluntary Action Scotland website: http://www.vascotland.org/tsis/find-your-tsi.
3. Further advice and guidance
• OSCR guidance
This leaflet should be read alongside other guidance on our website:
o Frequently Asked Questions: Charities and campaigning on political issues
o Meeting the Charity Test which sets out what organisations must do to be
charities in Scotland
o Guidance for Charity Trustees which explains charity trustees’ duties.
• Electoral Commission
Charities must operate within the law, and this includes the law on campaigning at
elections and referendums. If your charity decides to campaign for a particular
outcome during the EU referendum campaign period, starting on 15 April 2016, it will
need to follow rules on campaigning set out in The Electoral Commission guidance:
http://www.electoralcommission.org.uk/i-am-a/party-or-campaigner/campaigners-inEU referendums.
•

Guidance for charities who operate in England and Wales and/or Northern
Ireland
Charity Commission for England and Wales
Charity Commission for Northern Ireland
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Specific questions and examples
We set out below some responses to more specific questions that charities have
raised, and examples of particular scenarios.

Q1. Should we be discussing what the result of the EU referendum might mean
for our charity?
Yes, as part of your Board’s planning it may be appropriate for you to consider
whether the result of the EU referendum might affect your charity and its work, even
if you decide it will make no difference at all. It would also be appropriate for charities
to seek information from both sides in the EU referendum about their policies on
issues of particular importance for their cause or beneficiaries. The amount of time
you spend on this strategic thinking will depend on the nature of your charity, its size
and your charity’s purposes. If you hold your Board meetings in public, you must not
make comments that are party political, or appear to be.
Example:
A charity prepares a report for its Board about possible operational impact on
the charity or its beneficiaries as a result of remaining in or leaving the EU.
This allows the charity trustees to discuss how they might mitigate any risks
and make the most of any opportunities.

Q2. What does charity law say about political activity?
A charity will fail the charity test if it is a political party or one of its purposes is to
advance a political party. Charities may choose to engage in political activity but
charity trustees must ensure that such activity will advance the charity’s stated
charitable purposes, and they must act in the interests of the charity. If a concern
arose, we would further consider whether any political activity your charity carries out
has taken on a level of importance that indicates this activity has become a purpose
in itself.
Example:
A charity sets out in a policy document the expected effects of the potential
‘pros’ and ‘cons’ of each possible outcome for its beneficiaries and its cause.
The charity also explains how it would plan to advance the interests of its
beneficiaries in each of these scenarios. This activity would clearly advance
the charity’s purposes.
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Q3. Is my charity able to campaign for a particular outcome in the EU
referendum?
A charity may campaign for and/or support a particular outcome in the EU
referendum if it can show that:
•
•
•
•

•

the charity trustees ensure that entering the campaign is consistent with the
charity's purposes
doing so is not prohibited by the charity's own governing rules
the charity does not advance a political party
the charity trustees are satisfied they are acting in the interests of the charity.
Among other things, this requires you to consider the potential positive and
negative impacts on your charity if it enters the debate and campaigns for a
particular outcome
the charity trustees act with appropriate care and diligence. This normally
requires you to have considered carefully the arguments and evidence
advanced for a particular outcome in the particular context of your charity's
own purposes.

As charity trustees, you should keep records of your discussions and be able to
clearly explain, and show evidence for, why you have taken decisions about your
charity’s activities.

Q4. I am a charity trustee. Can I support a particular outcome in the EU
referendum?
Everyone is entitled to their personal opinion on the EU referendum. If you are a
charity trustee, you should distinguish clearly between when you are acting as a
trustee on behalf of the organisation, and when you are acting as a private individual.
When on charity business, you should always act in the interests of the charity and
put its interests above your own. Be aware of any action or statement which risks
your personal opinions being taken to represent the policies or views of the charity
on the EU referendum. It is good practice for charity trustees to give clear guidance
to staff on how they are expected to respond if a stakeholder asks them about their
views on the EU referendum issue.

Q5. Our charity receives funding from a source which is promoting a particular
outcome – is that a problem?
As trustees, you must act independently and only in the interests of the charity and
not of any funder. As long as your charity can maintain its independence and
demonstrate party political neutrality in its activities, accepting funding alone should
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not pose a problem. There are occasions where this is outside the control of the
charity, for instance where one side in the EU referendum might mention a charity in
literature without its permission, and a charity cannot be held accountable for this.

Example:
A charity is receiving funding for providing a service financed by the Scottish
Government via an EU subsidy. This is a legitimate arrangement with that body
and not with a political party.

Q6. Can my charity spend its funds on an event linked to the EU referendum
debate?
A charity may spend funds on events linked to the EU referendum debate if it can
demonstrate that these further its charitable purpose within the framework of charity
law.
Example:
A charity with a purpose of advancing civic participation holds an event to
encourage people to vote in the EU referendum, inviting representative of both
sides.

Example:
A charity whose purpose is to support disabled people organises a public
debate where representatives of both sides in the EU referendum are asked to
explain how each option will affect the interests of disabled people in Scotland.

Published: 10 March 2016
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