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MINUTES

OSCR BOARD MEETING

Held on 8 May 2008 @ 09.30 am
Quadrant House, Dundee
Present:
John Naylor, Chair 

Frank Kirwan, Deputy Chair

Martin Crewe, Board Member


Lindsay Montgomery, Board Member


Iris McMillan, Board Member (joined meeting at 10.15)

Annie Gunner, Board Member

In attendance: 
Jane Ryder, Chief Executive


Marieke Dwarshuis, Head of Charities


Kirsty Gray, Head of Monitoring & Investigation

Judith Hayhow, Head of Resources
	
	
	ACTION

	1
	Minutes from Previous Meeting
With two amendments the Minutes of the 3 April meeting were approved.

 
	

	2
	Declarations of Interest
No financial interests in individual items were declared.
Non Financial Interest:

Lindsay Montgomery pays fees for his grandchild who attends a charitable school that charges fees.

The Board discussed the further guidance received from the Standards Commission on potential conflicts of interest. It was agreed that in the light of this the guidance prepared for OSCR Board members should be revised in some aspects. This will be handled through e-mail, and presented for signing off at the next meeting.
	

	2.1
	Handling of the Meeting
The Board agreed that in considering the Board papers on the Rolling Review it was intended to keep discussion to matters of the policy, principles and methodology which should guide individual decision making, and not to discuss or decide individual cases. However, it was recognised that there might be some discussion of individual decisions in coming to policy conclusions.  In that case the Chief Executive and one Board member (agreed as Lindsay Montgomery for the purposes of this meeting)  would leave the discussion, in order that they were not involved in individual decision making and might, if necessary, at a later stage be able to form a Review Panel.
	

	3.
3.1
	Matters Arising
One Plus Report
The Board agreed this was a very good report. It had received extensive media coverage and had been well received. The Board discussed the role of the auditors and KG clarified that OSCR will have discussions with ICAS . The Board further discussed how OSCR might in future target its activities towards charities that may face similar difficulties, and proposed OSCR be proactive in this area. 
	

	3.2
	Board recruitment:

The recruitment panel have agreed their appointable recommendations to the Minister in respect of new Board members.
	

	3.3
	Framework Agreement

This is still under discussion with the Scottish Government, with a view to signing this off in June.
	

	3.4
	Corporate Plan Update
The draft Plan with amendments was agreed. The Board agreed that OSCR will review its Key Performance Indicators. An objective should be added: that OSCR will review its Key Performance Indicators in 2008-09.
	

	4.
	Annual Report Recommendations
The Board agreed that the recommendations in the Annual Report could be grouped and presented into two themes: 
· Improving public confidence by strengthening certain powers and closing loopholes

· Reducing the burden on charities
Under the second theme,  reducing the need to amend constitutions (see Minute 6) was discussed.

In presentation it is also important that the reasons for the recommendations are linked to these themes and are explained in such a way that a non-specialist can understand them.
It was also important to make recommendations where action could be taken by the Parliament.
The Board considered whether to make some observations as well as recommendations.  It spent some time considering the issues around Ministerial control and independence of charities more generally, and concluded that it was premature to make any observations on these matters in an Annual Report covering 2007-08.  
	

	5
	Meeting the Charity test – New Guidance

The Board commended the quality of the report summarising the various strands of consultation activity around the new MtCT guidance.

The Board discussed various aspects of the revised guidance. 

S1 -The Scottish charity test. It was agreed that the 4 elements identified in the rolling review pilot study should also be referred into the MtCT guidance as they reflect OSCR’s operational approach to assessment
S3 and 4 - Charitable purposes.  The Board discussed the pros and cons of how charitable purposes are defined in constitutions in the context of range of purposes and descriptors.  It was agreed to refine the guidance to reflect the balance that needs to be made in providing sufficient flexibility to support the development of the charity with the need not to have purposes so widely stated that might lead to ultra vires activity or mission creep.

S7- Public benefit, unduly restrictive conditions.  It was agreed that the reference to the parliamentary debate be refined to reflect consideration of alternative views and confirmation that the Bill intention is as expressed in the legislation 
The Board deferred final approval of the MtCT until conclusion of the next agenda item, as it might impact on the content of the guidance.
	

	6
	Rolling Review Phase 1a decisions
The Board noted the update on Phase 1a provided and concentrated on two main policy areas relating to the definition of charitable within some constitutions and the issue of unduly restrictive conditions in fee charging charities. 

A significant number of cases examined require a change to the constitution regarding the definition of charitable.   As this was an issue that had been identified as a matter for recommendation to Ministers under agenda item 4 above, the Board agreed, after some discussion, that directions to be issued under the Act should contain a timescale for compliance which allows for a response from Ministers to the Board’s recommendation.   This should be taken up as a matter of urgency.  The Rolling Review communications strategy should highlight the unforeseen scale of this problem and the technical nature of the breach. 
The Board addressed various issues around OSCR’s policy and methodology with regard to unduly restrictive conditions and in particular the importance given to various criteria in reaching a conclusion on facilitated access to schools.

By majority the Board confirmed its view that in the context of schools,  comparison of cost of provision with similar cost in the state sector was a valid criterion 
There was broad agreement that in considering what constitutes unduly restrictive in terms of fees, it is appropriate to give greater weighting to certain criteria over others , and considerable discussion about the hierarchy or weighting that would then be applicable ensued.

The Board agreed in principle  

· means tested facilitated access and state funded special needs education should be accorded greater weighting  than non means tested support such as sports and music scholarships.   
Issues where conclusion was still be to be reached, or revised , and so deferred to the next meeting including impact on the MtCT guidance,  were:
· Whether the fact that fees are kept low in relation to the cost of provision enables a charity to pass the charity test without any form of means tested facilitated access to be evidenced ( or is means tested access always essential?)

· Whether sibling discount should be eliminated from the criteria or included with a low weighting

· Whether access facilitated through an employer amounted to facilitated access or not 

	

	7
	Staff survey

The Board noted the very satisfactory staff survey.


	

	8
	Frank Kirwan

The Chair advised that this would be Frank Kirwan’s last Board meeting as he was standing down after 2 years as OSCR Vice Chair.  John thanked Frank for his valuable contribution to the establishment and development of OSCR.  He had brought to the Board an unusual combination of strategic and lateral thinking with a forensic eye for detail.  The Board wished Frank all the very best for the future.

	

	
	The meeting closed at 2.15 p.m.
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