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MINUTES

OSCR BOARD MEETING

Held on 24 March 2010 @ 9.45 am

Apex City Hotel, Edinburgh 

Present: 		John Naylor, Chair
David Hughes Hallett, Board Member
Fiona Ballantyne, Board Member
Oscar Mendoza, Board Member 
			Annie Gunner Logan, Board Member
			David Harrison, Board Member
			Kaliani Lyle, Board Member

In attendance: 	Jane Ryder, Chief Executive
			Judith Hayhow, Head of Resource Management	
			Quentin Fisher, Acting Head of Policy & Development 
			Martin Tyson, Head of Charity Services
			Laura Anderson, Head of Enquiry & Investigation 
			
	
	
	ACTION

	1.
	Declarations of interest

David Hughes Hallett declared that he was a member of the National Trust for Scotland.  David Harrison declared that he had an honorary role with Lothian NHS Board.

	

	2.
	Chairman’s introduction

The Chair opened the meeting by noting that Lindsay Montgomery would not be attending as he had suffered an accident that morning.  Board Members extended best wishes for his recovery.

The Chair welcomed Kaliani Lyle and David Harrison as new members of the Board and Quentin Fisher in his acting role, and congratulated Laura Anderson and Martin Tyson on being confirmed in their posts.  

He noted that the informal Board discussions the evening before had been productive and had raised a number of points which would be brought out in the agenda items for this meeting, so that no separate minute was necessary.  

He commented that there had been a notable amount of activity since the November meetings, not surprisingly in view of the lapse of time.

	

	3.
	Matters arising from the meeting of 20 November 2010

The Head of Charity Services updated the Board on the situation regarding Rolling Review.  Since the charitable status applications for certain independent schools (which would be required as a result of planned charity Reorganisations) were not now likely until Autumn 2010, it was planned to open a new Rolling Review independent school case, a preparatory school.  Meanwhile, follow-up had continued with those schools to which directions had been issued.

The Head of Enquiry and Investigations updated the Board on the Future of Accounting Standards consultation.  The latest intelligence indicated that there had been overwhelming support for the OSCR/CCEW line of keeping the Charities SORP and for a standalone approach.  The ASB proposes further consultation with the sector.

The Board had discussed the draft summary of Board Appraisals:  refinements would be made in the light of discussions and agreed actions included.
	
























Chair

	4.
	Delegated Authority, Reviews and Appeals

In introducing paper 213 the Chief Executive noted that it was a good moment to be considering the operation of review procedures within OSCR, even where the Board were not involved.  

The Board confirmed the existing protocol that where a case could potentially be appealed from SCAP to the Court of Session or judicial review, then the decision to proceed should be taken by the Board.  

With regard to internal reviews, the Board noted that since taking up its powers OSCR had made 426 reviewable decisions, of which 29 had resulted in internal review, of which 16 had been confirmed at review (i.e. were eligible to be appealed to SCAP).

After discussion, the Board agreed the key principles set out in the paper as underpinning the schemes of delegation and review, with the following amendments (as well as some proofing points):

Principle 1:  amend to ‘a clear and common
 understanding’
Principle 2:  after ‘review performance’ add ‘and effective implementation of policy’

The Board discussed the options for amending the schedule of delegation, and noted that (a) ‘no change’ was not an option.  The Schedule needed to underpin a corporate OSCR view:  it needed to reflect the necessity of a collegiate approach, but also the ability for the Board to challenge and hold staff to account.  The Board agreed that option (c) should be adopted, reserving the Board’s right to approve policy and to make first instance decisions on highly sensitive, novel or contentious issues.  The paper was acceptable, but Procedures should reflect the present practice and the need for the Board not to take first instance decisions in isolation from officer advice.

Following from this, the Board discussed the options for review Procedure where the Board has taken first instance decisions.  The Board noted:
· The risks from the point of view of natural justice of the whole Board reviewing its own decisions 
· The difficulty of establishing a sufficiently balanced subgroup of the Board to take contentious first instance decisions while keeping the collegiality of decision-making
The likely public scepticism as to a subgroup’s lack of bias
As a result the Board concluded the appointment of a subgroup was unlikely.  The Board noted that it had not been possible to find a model among other regulators which was clearly comparable to OSCR’s situation.

It was agreed that, where the Board has taken reviewable first-instance decisions, and a review request is received, then the review should be conducted by the whole Board, taking into account the following requirements:
· any new information taken into account
· a high degree of transparency, including full and clear minuting of decisions
· a very formal and clear process 
· new, independent legal advice (from an external source) on both the substance of decisions and process

It was also agreed that, where staff have made first instance decisions then, where appropriate, a review panel including at least one Board member where SMT had previously been involved in the decision making, rather than a single reviewer might conduct the review.

Turning to the consultation on the future of SCAP, the Board agreed that the appeal system must be independent of OSCR and be accessible for small charities. In view of the issues with the other options, OSCR’s response should be to support the inclusion of SCAP in the ongoing Tribunals review.  A short response would be circulated to Board members by email for sign off by the Chief Executive.  

	










































































Head of P&D
to update schedule and procedures 

	5.
	Annual Report/Recommendations

The Board discussed the likely results of the Public Services Reform Bill:  this had been a positive result with nearly all OSCR recommendations accepted.  One major exception was the resolution of the ‘charity’/’charitable’ definition issue and members felt it was important to continue to pursue this issue.  It was noted there was still a lack of clarity over what would be expected from regulators in terms of the Bill’s User Focus provisions, and the implications for independence implied by Ministers’ powers.  

There was also some concern over the apparent overlap in functions between OSCR and the proposed new regulator for Social Work/Care.  The latter’s power of corporate inspection gave it some interest in issues of governance which would appear to duplicate OSCR’s role when looking at the many providers which are charities.  The duty on the new body to cooperate with other regulators might be helpful and a concordat/MoU approach would be advisable.

Looking forward, the Board agreed that, in view of the success with the PSRB, rather than following the recommending Ministers to review of the 2005 Act it might be best simply to take stock this year, note OSCR’s satisfaction with the PSRB.
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	6.
	Charities in Financial Difficulties

The Board considered the policy document.  There was some discussion as to whether a policy document was the correct format, or whether something more directly addressed to charities was required.  It was agreed that to retain it as a policy document but in communicating with different audiences there was a need to adapt the tone and focus– in particular, regulatory and facilitative messages needed to be separated.

With some minor amendments for tone, the Board agreed that the document should be published after the meeting with the Minister on 13 April.
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	7.
	Integrated Reporting Business Case

The Chair indicated that the Board needed to be reassured that the expenditure was justified; the systems had been properly specified; the cost estimates were reasonable and the procurement methods robust.

New Board members were made aware that the Board had already agreed the justification for significant (in OSCR terms) expenditure on the updated system early on in the project; had been kept informed at each stage of the project; and that subsequent consultation with the charity sector had supported the proposed development. The case for the project had therefore already been made. The present paper gave more detail about the business case.

The systems had been developed after wide consultation and detailed work by Real Time. The Board were reassured that the systems spec was robust so that there would not be significant unanticipated changes once the project was under way.

The discussion then moved to the detail of the budget and procurement.

The issue was raised as to whether the expenditure needed Ministerial sign-off.  This was a small risk, but the timescale would allow for it.

Having looked carefully at all aspects covered in the paper, it was agreed 
· To commit to the budgeted spend as set out in the paper
· To proceed with procurement of IT development, webhosting and database support as one lot
· To proceed with the Buying Solutions Framework as the route to market.
· Before the contract was signed the Board should be consulted.
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	Communications Strategy

The Board noted the cover paper and the communications strategy for 2010/11.  It was agreed that more focus should be placed on directing information at charities, for example, charities in financial difficulties.  

Regarding the objectives within the strategy, it was agreed that these should be re-ordered and that the objective ‘reinforce and protect our reputation’ should be the final objective listed. 

In relation to awareness of OSCR, a query was raised as to whether a relevant question is included in the current OSCR survey – it was agreed that this would be followed up. 

It was agreed that going forward, the communications strategy would be brought to the Board with the Risk Register summary as a number of risks were mitigated by effective communication. 
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	9.
	Audit Committee minutes 

The Board noted the minutes of the Audit Committee meeting of 22 February 2010. One typographical error was noted at section 3.  It was also noted that since the Audit Committee meeting, a draft of the internal audit report had been received indicating a substantial degree of assurance (the highest level) once again.  In addition, the scope of the external audit has now been agreed, as has the timetable for the external audit process
	

	10.
	2010/11 Budget

Board members noted the paper presented by the Head of Corporate Services.  It was noted that the 2010/11financial year is the final year of a three year confirmed budget and that the challenge is more likely to come thereafter.  Section 3 of the paper provided some information and context regarding possible scenarios for budget cut for 2011/12.   There are currently no indicators of what the budget position for that financial period will be.  The likely out-turn for the current year was noted by the Board as well within budget. 

	

	11.
	Corporate planning 2010-11

In terms of changes and significant themes in corporate planning for 2010, the Chief Executive  noted that Integrated Reporting, SCIO’s, revisions to monitoring and some additional workstreams were the main challenges  and that given what we have already committed to, plus these areas, nothing else new is proposed.  The Board noted the corporate planning paper for 2010. 

	

	12.
	Chief Executive’s Report

The Board noted the Chief Executive’s report section by section.  The following comments were noted: 
Audit Scotland – there has been a delay in the original deadline for report into the Role of Boards 
· Other regulators – the recent interaction with HMRC at a more strategic level than has previously been experienced was noted as encouraging

· Resilience research – this would be circulated to Board members within the next week

· Staff recruitment – it was noted that capacity is still being built within the Policy & Development team

· Staff survey – the excellent results from the civil service wide survey for OSCR were noted.   One feedback session has already been held for all staff and a sub-group will shortly be established to look at some of the issues raised 

· Performance indicators – it was noted that while the indicators are useful it is the trends over time that are significant and some pertinent questions were asked. New applications were still holding up despite the economic climate.
	

	
	With no further business, the meeting closed at 1.35pm
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